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Report Summary

•    The pace of FDIC D&O lawsuit filings has increased in the fourth quarter of 2012 

compared to earlier in the year. The number of lawsuits filed in 2012 exceeds the total 

number filed in 2010 and 2011.

•    On December 7, three former officers of IndyMac’s Homebuilder Division were found 

liable for $169 million in damages in connection with 23 loans. This was the first FDIC 

D&O lawsuit associated with the 2008 financial crisis to go to trial.

•    While there has been a continued decline in FDIC seizures throughout 2012, the number 

of problem financial institutions has not declined as rapidly.

•    Institutions that are subject to D&O litigation have historically been larger (in terms of 

assets) with higher estimated costs of failure than the average failed financial institution. 

The FDIC’s recently filed D&O lawsuits have targeted smaller institutions.

•    Named defendants primarily continue to be CEOs, then (in declining order of frequency) 

chief credit officers, chief loan officers, chief operating officers, chief financial officers, 

and chief banking officers. Outside directors continue to be named along with inside 

directors in a large majority of the new filings.

•    Regulatory management ratings and composite CAMELS ratings of institutions that 

are subject to D&O lawsuits do not appear to have deteriorated until one to two years 

before failure.
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Source: FDIC Professional Liability Lawsuits (http://www.fdic.gov/bank/individual/failed/pls/)

Note:  
1. Financial institutions include commercial banks, savings banks, and savings and loans (thrifts).

2. The FDIC has released information about lawsuits it filed between January 1, 2007, and December 7, 2012. Projected numbers for 2012 assume that the FDIC will  
 file lawsuits at the same rate observed between October 1, 2012, and December 7, 2012. 
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By Abe Chernin, Catherine J. Galley, Yesim C. Richardson, and Joseph T. Schertler

This is the fourth in a series of reports that analyzes the characteristics of professional liability lawsuits filed 

by the Federal Deposit Insurance Corporation (FDIC) against directors and officers of failed financial institu-

tions. Lawsuits may also be filed by the FDIC against other related parties, such as accounting firms, law 

firms, appraisal firms, or mortgage brokers, but we generally do not address such lawsuits here. 

Overview of Litigation Activity 

FDIC litigation against directors and officers (D&O) of failed financial institutions has increased markedly 

in the fourth quarter of 2012, after a lull during the second and third quarters. In October, November, and 

through December 7, the FDIC filed nine new lawsuits against directors and officers of failed institutions.  

If additional lawsuits are filed in the last few weeks of December, the number of filings in the fourth quarter 

will be higher than in the first quarter, when nine lawsuits were filed. Twenty-three lawsuits have been filed 

to date in 2012. If the recent pace of new filings persists for the balance of 2012, we expect 26 lawsuits will 

be filed by the end of the year. This reflects an increased level of filing activity compared with 16 in 2011 

and two in 2010. In total, 41 lawsuits have been filed since 2010 against the directors and officers of 40  

institutions (two separate lawsuits have been filed against various IndyMac directors and officers).
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Damages Verdict of $169 Million against Three Former Of昀椀cers of IndyMac Bank

On December 7, 2012, a jury in federal court in Los Angeles found three former officers of IndyMac Bank 

(IndyMac) liable for $169 million in damages in connection with 23 loans. This was the first D&O lawsuit 

filed by the FDIC after the 2008 financial crisis and the first case to go to trial. The case was brought 

against four former officers of IndyMac. At the time of trial, only three remained in the case. The fourth 

settled with the FDIC earlier in the year for $4.75 million (to be paid by D&O insurance). Trial began on 

November 6, 2012, and included 16 days of testimony, concluding on December 6. 

IndyMac was seized in July 2008 and the lawsuit was filed two years later in July 2010. The FDIC’s most 

recent estimate of the cost of IndyMac’s failure was $13.0 billion, the highest among the 467 banks that  

have failed since 2007. 

The FDIC’s damages claim stemmed from acquisition, development, and construction lending by the bank’s 

Homebuilder Division (HBD). The named defendants were all key HBD managers. The FDIC alleged  

“two significant departures from safety and soundness”: (1) HBD management ignored credit policies, in 

part because of compensation plans that rewarded loan volume rather than loan quality; and (2) management 

continued to increase lending volume at a time when a significant market downturn was “imminent” and 

despite internal warnings coupled with market signals.

In addition to liability issues regarding the prudence of management’s lending decisions and the underwriting 

of loans, loss causation was a central element of trial testimony. The conditions of, and expectations for, 

housing markets and the Office of Thrift Supervision’s (OTS’s) examination findings of IndyMac’s operations 

were discussed at length in testimony and in closing statements.

Counsel representing the FDIC began his closing statements to the jury by comparing the actions of the 

defendants to blowing a bubble using bubble gum that one knows is “going to pop” on one’s face. Counsel 

for the defendants responded citing testimony that no one foresaw the housing market crash and nothing 

like it had occurred since the Great Depression.

FDIC counsel dismissed the relevance of the testimony surrounding the contemporary findings of the OTS 

in his closing statements: “[W]hy are we talking so much about the OTS? Are they a party? Like IndyMac 

they’re no longer in existence.” In contrast, defense counsel highlighted the OTS’s findings regarding 

IndyMac’s loan underwriting, including the following statement from OTS work papers: “Overall, we found 

the underwriting of the loans to be thorough with detailed analysis of the borrower’s financial capacity, fea-

sibility of the project, and market conditions.” The jury ultimately awarded the FDIC the entire $169 million 

claimed in damages on the 23 loans in question, indicating that they were not persuaded by defense counsel’s 

damages arguments.

In July 2011, the FDIC filed a separate lawsuit against IndyMac’s former CEO. The lawsuit claims $600 mil-

lion in damages as a result of the CEO’s alleged negligence in preventing losses from a pool of more than 

$10 billion in residential loans. This case is still pending. 
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Number of Failed Financial Institutions 
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Source: FDIC Failed Bank List (http://www.fdic.gov/bank/individual/failed/banklist.html)

Note:  
1. Financial institutions include commercial banks, savings banks, and savings and loans (thrifts).

2. For 2012, data for failed institutions are through December 7, 2012. Projected numbers for 2012 assume institutions will fail at the same rate observed between 
    October 1, 2012, and December 7, 2012. 

Financial Institution Failures

In prior reports, we observed a decline in the seizures of banks and thrifts by the FDIC in 2012 relative to 

2011 and 2010 levels. This decline has continued during the second half of 2012. It appears that the pace of 

seizures has continued to slow in the final quarter of 2012. Thus far, only seven institutions have failed in 

the fourth quarter. In total 50 institutions have failed in 2012. If the rate of new failures continues during 

the remainder of the quarter, we expect that 52 institutions will fail in 2012 (fewer than in any year since 

2008). Since the beginning of 2007, 467 financial institutions have failed.
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Number of Problem Financial Institutions by Year
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Source: FDIC Statistics at a Glance (http://www.fdic.gov/bank/statistical/stats/2012sep/fdic.pdf)

Note: 
1. Federal regulators assign a composite rating to each financial institution, based upon an evaluation of financial and operational criteria. The rating is based on a scale  
 of “1” to “5” in ascending order of supervisory concern. “Problem institutions” are those institutions with financial, operational, or managerial weaknesses that threaten  
 their continued financial viability. Depending upon the degree of risk and supervisory concern, they are rated either a “4” or “5.” The number and assets of problem  
 institutions are based on FDIC composite ratings. Prior to March 31, 2008, for institutions whose primary federal regulator was the OTS, the OTS composite rating was  
 used. (http://www2.fdic.gov/qbp/Glossary.asp?menuitem=GLOSSARY).

2. Numbers are as of year end with the exception of 2012, where data is only available as of September 30, 2012.

Despite the large decline in the number of failures in 2012 compared with 2009 through 2011, the number 

of institutions that the FDIC deems “problem institutions” has not declined as quickly. Problem institutions 

are defined as having weaknesses that threaten the continued viability of the institution. As of the most 

recent available figures at the end of September 2012, 694 financial institutions were so classified. This 

reflects a decline from year-end 2010, when 884 were considered problem institutions, but the decline is not 

as dramatic as the decline in the number of failures. The number of problem institutions has been declining 

consistently since the first quarter of 2011, when it peaked at 888. However, it still remains high, signifying 

continued regulatory concern.
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FDIC Lawsuits 
Time from Financial Institution’s Failure to  

Lawsuit and Time Spent in Litigation

© 2012 by Cornerstone Research, Inc. All rights reserved.
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County Bank
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The Bank of Asheville
Westsound Bank
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Alpha Bank & Trust

First National Bank of Nevada
Silverton Bank, N.A.
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The Columbian Bank and Trust Company

Michigan Heritage Bank
Haven Trust Bank

IndyMac Bank, F.S.B. (Perry)
Wheatland Bank

Washington Mutual Bank
Corn Belt Bank and Trust Company

1st Centennia l Bank
Integrity Bank of Alpharetta , Georgia

Heritage Community Bank
IndyMac Bank, F.S.B. (Van Dellen)
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Source: FDIC Failed Bank List (http://www.fdic.gov/bank/individual/failed/banklist.html); FDIC Professional Liability Lawsuits (http://www.fdic.gov/bank/individual/failed/pls/)

Note: 
1. Financial institutions are ordered based on the date of lawsuit. Lawsuits with respect to Corn Belt Bank and Trust Company, Washington Mutual Bank, First National 

Bank of Nevada, County Bank, Heritage Community Bank, and Westsound Bank have settled.

Characteristics of Director and Of昀椀cer Lawsuits

Timing of Lawsuits

Seven of the nine new D&O lawsuits in the current quarter were filed just prior to the expiration of the 

three-year statute of limitations for tort lawsuits. The FDIC’s lawsuits against the directors and officers of 

Ameribank and Community Bank of West Georgia were the two exceptions. Tolling agreements presumably 

allowed the FDIC to take 4.1 years after Ameribank’s failure and 3.4 years after Community Bank of West 

Georgia’s failure to file cases against the directors and officers of the two banks.
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Comparison of Asset Size and Failure Cost
All Financial Institutions with Those That Failed and  

Those Subject to FDIC Lawsuits 

Number of  
Institutions

Median Total Assets 

(Millions)

Median Cost of Failure 

(Millions)

Institutions Subject to FDIC Lawsuits

1/1/07–12/31/11 17 $735.1 $158.1

Q1 2012 9 $1,181.7 $354.5

Q2 2012 3 $492.4 $131.0

Q3 2012 2 $136.3 $27.3

Q4 2012 (through 12/7/12) 9 $153.6 $58.0

All Institutions (1/1/07–12/7/12) 40 $647.3 $134.0

Failed Institutions (1/1/07–12/7/12) 467 $225.5 $55.2

Active Financial Institutions (as of 6/30/12) 7,357 $161.5 N.A.

Source: FDIC Failed Bank List (http://www.fdic.gov/bank/individual/failed/banklist.html); FDIC Professional Liability Lawsuits  
(http://www.fdic.gov/bank/individual/failed/pls/); Highline Financial Intelligence based on regulatory 昀椀lings

Note:  
1. Financial institutions include commercial banks, savings banks, and savings and loans (thrifts).
2. Total assets as of the last reporting period prior to seizure by the FDIC.
3. Institutions that are the subject of multiple FDIC lawsuits are counted only once.
4. Cost of failure is the FDIC’s estimate of the cost to the Deposit Insurance Fund at the time of seizure of the failed institution, when available. Otherwise, the cost of failure is based  
 on FDIC estimates from December 31, 2010.

© 2012 by Cornerstone Research, Inc. All rights reserved.

Size of Institutions Subject to Litigation

To date, 9 percent of financial institutions that have failed since 2007 have been the subject of FDIC lawsuits. 

These lawsuits generally have targeted larger failed institutions and those with a higher estimated cost of 

failure, although the lawsuits filed in the second half of 2012 have been against smaller and less costly fail-

ures. For example, the institutions targeted in the third and fourth quarters of 2012 had median total assets 

of $136 million and $154 million, respectively. In contrast, the institutions targeted in the first quarter of 

2012 had median total assets of $1,182 million.

The 40 institutions that are the subject of D&O lawsuits had a median estimated cost to the FDIC of  

$134 million at the time of seizure. This compares with the median estimated cost of $55 million for all 

failed financial institutions. However, consistent with their smaller asset size, the institutions that were  

subject to the 11 FDIC lawsuits filed to date in the second half of 2012 had a lower median cost of failure 

than those subject to lawsuits in the first half of the year or prior to 2012.  
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Defendants and Claims

Defendants named in the 41 filed lawsuits included 324 former directors and officers. The number of cases 

in which only inside directors and officers were named as defendants increased to 11. Outside directors were 

named as defendants in addition to inside directors and officers in seven of the nine recent cases filed during 

the past four months, bringing the total number of such lawsuits since 2010 to 30. CEOs were named as 

defendants in 36 cases, including seven of the nine most recent cases. Other officers commonly named as 

defendants included:

•    Chief credit officers (15 cases—4 additional cases in the last quarter of 2012)

•    Chief loan officers (10 cases—1 additional case in the last quarter of 2012) 

•    Chief operating officers (8 cases—2 additional cases in the last quarter of 2012) 

•    Chief financial officers (7 cases—2 additional cases in the last quarter of 2012) 

•    Chief banking officers (2 cases—no change in the last quarter of 2012) 

In addition, the number of lawsuits that named insurance companies as defendants remained at three, and 

the number of cases that identified a law firm as a defendant remained at one. The number of cases that also 

named spouses of the directors and officers as defendants remained at three. 

All nine recent lawsuits included allegations of negligence and gross negligence, and three included allega-

tions of breach of fiduciary duty. Overall, allegations of negligence, gross negligence, and breach of fiduciary 

duty were made in 38, 38, and 28 of the 41 lawsuits, respectively.
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Distribution of Regulatory Management Ratings for  

Failed Financial Institutions Whose Directors and Officers  

Are Subjects of FDIC Lawsuits 

In Periods Prior to Failure
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Source: Material Loss Reviews for failed banks sued by the FDIC

Note: 
1. Material Loss Reviews are not available for the following institutions: First National Bank of Nevada, Bank of Asheville, Innovative Bank, and Community Bank of Arizona.

2. CAMELS ratings are reported in the Material Loss Reviews. The six components represented by the CAMELS acronym are: Capital adequacy, Asset quality, 
 Management practices, Earnings performance, Liquidity position, and Sensitivity to market risk. Each component, and an overall Composite score, is assigned a rating of  
 “1” through “5,” with “1” having the least regulatory concern and “5” having the greatest concern. 

3. We assume ratings do not change during the period between two adjacent reviews. We use the start of the examination process as the effective date of the ratings. If the  
 start of the examination process is not specified, we use the date on which the examination report is issued.  
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Regulatory Ratings of Financial Institutions Subject to Director and Of昀椀cer Lawsuits

In the wake of a financial institution failure that imposes a loss on the FDIC’s Deposit Insurance Fund, the 

inspector general of the appropriate regulatory agency may conduct a review of the failed institution. Its find-

ings are summarized in a Material Loss Review (MLR). One typical feature of MLRs is a short history of the 

failed financial institution’s examination ratings, which are otherwise unavailable to the public. The ratings 

provide an insight into regulators’ contemporary assessments of a financial institution and its management.

We have identified MLRs for 36 of the 40 institutions that have been subject to FDIC lawsuits and examined 

the management component of the CAMELS ratings, as well as the composite (i.e., overall) rating, for each 

institution. The chart below shows the distribution of the management ratings for these institutions in the 

four years prior to failure. On a scale with “1” as the best rating and “5” as the worst, management ratings 

generally remained strong (i.e., “1” or “2”) until two years prior to failure.



Characteristics of FDIC Lawsuits against Directors and Officers of Failed Financial Institutions | Page 9 

Distribution of Regulatory Composite Ratings for  

Failed Financial Institutions Whose Directors and Officers  

Are Subjects of FDIC Lawsuits 

In Periods Prior to Failure
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Source: Material Loss Reviews for failed banks sued by the FDIC

Note: 
1. Material Loss Reviews are not available for the following institutions: First National Bank of Nevada, Bank of Asheville, Innovative Bank, and Community Bank of Arizona.

2. CAMELS ratings are reported in the Material Loss Reviews. The six components represented by the CAMELS acronym are: Capital adequacy, Asset quality, 
 Management practices, Earnings performance, Liquidity position, and Sensitivity to market risk. Each component, and an overall Composite score, is assigned a rating of  
 “1” through “5,” with “1” having the least regulatory concern and “5” having the greatest concern. 

3. We assume ratings do not change during the period between two adjacent reviews. We use the start of the examination process as the effective date of the ratings. If the  
 start of the examination process is not specified, we use the date on which the examination report is issued.  
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The average management rating was 2.2 two years prior to failure and no institution had a management  

rating of “4” or “5.” Seventy-five percent were rated “1” or “2.” Ratings of “1” and “2” were viewed as a 

favorable assessment of management ability. An Office of the Comptroller of the Currency (OCC) hand-

book defined a “1” as indicating

strong performance by management and the board of directors and strong risk management 

practices…. Management and the board have demonstrated the ability to promptly and suc-

cessfully address existing and potential problems and risks.

A rating of “2” was less positive, but still a favorable assessment of management’s ability. A “2” was defined 

as indicating

satisfactory management and board performance and risk management practices…. In 

general, significant risks and problems are effectively identified, measured, monitored, and 

controlled.

Management ratings started deteriorating substantially between one to two years prior to failure.  

Sixty-one percent of the institutions had management ratings of “3,” “4,” or “5” one year prior to failure, 

but 39 percent still retained a “1” or “2” rating.

The composite rating that assessed the safety and soundness of these institutions displayed a similar pattern. 

The following chart shows the distribution of the composite rating for institutions subject to FDIC lawsuits 

in the four years prior to failure.
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As with management ratings, composite ratings generally remained strong until two years prior to failure. 

The average composite rating was 2.1 two years prior to failure and no institution had a composite rating  

of a “4” or “5.” According to the OCC handbook, a composite rating of “1” signified that

[f ]inancial institutions in this group are sound in every respect…. Any weaknesses are 

minor and can be handled in a routine manner by the board of directors and manage-

ment…. These financial institutions are in substantial compliance with laws and regula-

tions. As a result, these financial institutions exhibit the strongest performance and risk 

management practices relative to the institution’s size, complexity, and risk profile, and give 

no cause for supervisory concern.

A composite rating of “2” signified that

[f ]inancial institutions in this group are fundamentally sound.… Only moderate weaknesses 

are present and are well within the board of directors’ and management’s capabilities and 

willingness to correct.… These financial institutions are in substantial compliance with 

laws and regulations. Overall risk management practices are satisfactory relative to the insti-

tution’s size, complexity, and risk profile. There are no material supervisory concerns and, 

as a result, the supervisory response is informal and limited.

The chart on the previous page shows that 86 percent of the institutions subject to FDIC lawsuits had a “1” 

or “2” composite rating two years prior to failure. The remaining 14 percent were rated “3.” Not until one to 

two years prior to failure were any of the institutions rated “4” or “5.” Sixty-four percent were rated “3,” “4,” 

or “5” one year prior to failure, but 36 percent still had a “2” rating. 

In short, weak ratings were not a persistent historical problem for this group of institutions. The decline in 

ratings occurred near the end of their independent existence.

Other Recent FDIC Litigation Activity

FDIC as Receiver for Colonial Bank v. Auditors

On October 31, 2012, the FDIC, as receiver for Colonial Bank of Montgomery, Alabama (Colonial), brought 

a lawsuit against PricewaterhouseCoopers (PwC), the bank’s external auditor, and Crowe Horwath (Crowe), 

which provided internal audit services. This is the first FDIC lawsuit since the 2008 financial crisis targeting 

the auditors of a failed financial institution. The claims include professional malpractice, gross negligence, 

breach of contract, and negligent misrepresentation, with claimed damages in excess of $1 billion.

The FDIC alleges that Colonial’s failure in August 2009 was triggered by massive fraud perpetrated 

against the bank by the bank’s largest mortgage banking customer, Taylor Bean & Whitaker (Taylor Bean). 

Following the conviction in April 2011 of the ex-chairman of Taylor Bean (which was upheld in June 2012), 

as well as guilty pleas by other Taylor Bean officials and employees of Colonial complicit in the fraud, PwC 

and Crowe are now charged with failures to detect fraud and prevent losses suffered by the bank. 



Details of Settlements of FDIC Lawsuits against Directors and Officers 

Source: FDIC Failed Banks List (http://www.fdic.gov/bank/individual/failed/banklist.html); FDIC Professional Liability Lawsuits  
(http://www.fdic.gov/bank/individual/failed/pls/); complaints 昀椀led by the FDIC; PACER; public press

Note:  
1. Cost of failure is the cost estimated at the time of failure.  
2. Composed of $39.575 million cash obtained from the D&O insurance policies, cash payments from the defendants of $425,000, and their agreement to pay the FDIC an additional cash  
 amount based upon the amounts defendants actually receive, after tax, from certain of their claims pending in the WMI Chapter 11 proceedings (with a $24.7 million pre-tax face value). 

 
© 2012 by Cornerstone Research, Inc. All rights reserved.
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Name of Institution

Lawsuit 
Date

Settlement 
Date

FDIC 
Estimated 

Cost of 
Failure1 

(Millions)

Claimed 
Damages in 
Complaint  
(Millions)

Settlement 
Amount  

(Millions)
Number of 
D&Os Sued

Westsound Bank 11/18/11 11/15/12 $108 $15 $2 11

County Bank 1/27/12 11/13/12 $135 $42 TBD 5

Heritage Community Bank 11/1/10 9/10/12 $42 $20 Not Reported 11

Washington Mutual Bank 3/16/11 12/13/11 $0 TBD at Trial $64 3

First National Bank of Nevada 8/23/11 10/13/11 $862 $193 $40 2

Corn Belt Bank and Trust Company 3/1/11 5/10/11 $100 $10 Not Reported 4

2

Settlements

Three settlements of D&O lawsuits have been publicly announced in the three months since our previous 

report. Six lawsuits in total had settled as of November 20, 2012, and one other (IndyMac) reached a jury 

trial verdict in the intervening weeks. Settlement details are listed below.
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Difference between Filed FDIC Lawsuits and Authorized FDIC Lawsuits  

Source: FDIC Professional Liability Lawsuits (http://www.fdic.gov/bank/individual/failed/pls/); complaints 昀椀led by the FDIC

Note:  
1. The FDIC has not disclosed total damages claimed in the lawsuits authorized as of April 25, 2012, August 14, 2012, and November 15, 2012. The FDIC has not disclosed total damages  
 claimed in the lawsuits 昀椀led as of August 14, 2012, and November 15, 2012.  

© 2012 by Cornerstone Research, Inc. All rights reserved.

As of January 18, 2012 As of April 25, 2012 As of August 14, 2012 As of November 20, 2012

Filed Authorized Filed Authorized Filed Authorized Filed Authorized

Number of Institutions 18 44 28 58 32 73 39 84

Number of Individuals (D&O) 161 391 239 493 266 617 308 700

Damages Claimed (Billions) $1.7 $7.7 $2.4 N.A. N.A. N.A. N.A. N.A.

Future Director and Of昀椀cer Lawsuits 

These findings do not include the many negotiations and mediations the FDIC has undertaken with directors 

and officers of failed institutions, as statistics for these activities are unavailable. The number of lawsuits 

filed has continued to lag behind the number authorized by the FDIC. As of November 20, 2012, the FDIC 

had authorized lawsuits against 700 individuals in connection with 84 failed institutions. At that time 308 

individuals had been sued in connection with the 39 filed lawsuits, suggesting that as many as 392 former 

directors and officers were still awaiting a decision on whether the FDIC would file a lawsuit against them. 

The difference between the number of lawsuits authorized and the number filed increased in 2012. There 

were 45 cases that the FDIC had authorized but not filed as of November 20, 2012. This backlog of autho-

rized lawsuits, the FDIC’s recent success in the IndyMac trial, and the approaching end of the statute of 

limitations for making a claim against the numerous institutions that failed in 2009 and 2010 suggest that 

substantially more FDIC cases may be filed in upcoming months.
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